
DEFENSE BASE ACT –
Continued Challenges and

New Opportunities



1.  DBA Underwriting
Opportunities In Puerto Rico

History of Defense Base Act coverage and claims in Puerto Rico

• Davila-Perez v. Lockheed Martin (1st Cir. 2000) – a federal appeals 
court held that Puerto Rico is a territory of the United States for the 
purposes of the Defense Base Act and, therefore, is covered under the 
statute

• Traditionally, claims in Puerto Rico arose from work done on local 
military bases

• The fatal accident at the Vieques bombing range that occurred on April 
19, 1999 led to the closure of military bases in Puerto Rico 

• This gave rise to the filing of thousands of occupational disease claims 
associated with allegations of pulmonary disease and loss of hearing
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Deputy Commissioner Richard V. Robilotti

• A trailblazer in the handling of DBA claims in Puerto Rico

• The Jeopardy answer is, UHM, MR. GARELICK . . . CREDIT CARD
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• Even though the military bases in Puerto Rico closed, there is a market for 
Defense Base Act insurance through public work projects associated with 
both (1) general development and improvements of infrastructure in Puerto 
Rico, and (2) rebuilding following natural disasters like hurricanes 
(particularly, Hurricane Maria in September 2017) and earthquakes (which 
are presently affecting the island)

• The positive impact of the issuance of Industry Notice No. 169 that 
addresses Defense Base Act coverage for United States government 
contractors working in Puerto Rico
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October 15, 2018

Industry Notice No. 169

SUBJECT: Defense Base Act Coverage for U.S. Government Contractors Working in Puerto Rico

In the aftermath of the devastation caused by Hurricanes Irma and Maria in Puerto Rico in September of 2017, various 
agencies of the United States have utilized the services of private contractors to provide humanitarian and other 
assistance as part of the global relief effort there. The Defense Base Act (DBA) requires private contractors performing 
work under a U.S. government contract to purchase DBA insurance to cover their employees working in Puerto Rico.

The DBA, an extension of the Longshore and Harbor Workers’ Compensation Act, applies to injuries incurred by workers 
in Puerto Rico working under a contract with the U.S. government, see Section 1, 42 U.S.C. § 1651(a)(1-6).

Federal agency contracting personnel should include contract provisions requiring private contractors to secure DBA 
insurance from a carrier authorized by the U.S. Department of Labor. Because the DBA applies to all employees of 
government contractors, DBA insurance must be in place before workers are deployed to Puerto Rico or work is performed 
in Puerto Rico. The DBA applies to U.S. workers, local workers, and foreign national workers.
When DBA insurance is properly secured, the DBA provides the exclusive remedy for these workers who 
sustain an injury, an illness, or are killed. The DBA is administered by the United States Department of Labor, Office 
of Workers’ Compensation Programs (OWCP), Division of Longshore and Harbor Workers’ Compensation 
(DLHWC). OWCP/DLHWC authorizes insurance carriers to write DBA policies and employers to self-insure for DBA. A 
list of those insurance carriers which are currently authorized to write DBA coverage is available 
at: www.dol.gov/owcp/dlhwc/lscarrier.htm.

If an employee covered by the DBA sustains a work-related injury, it must be reported to OWCP/DLHWC. The DBA 
carrier should also be contacted immediately. An employee may submit a claim for injuries arising from employment 
under a U.S. government contract in Puerto Rico to 
OWCP/DLHWC. See https://www.dol.gov/owcp/dlhwc/lscasecreate.htm.  The case will then be assigned based on where the 
claimant resides. See http://www.dol.gov/owcp/dlhwc/lscontac.htm.

http://www.dol.gov/owcp/dlhwc/lscarrier.htm
https://www.dol.gov/owcp/dlhwc/lscasecreate.htm
https://www.dol.gov/owcp/dlhwc/lscontac.htm


2.  DBA Underwriting Opportunities:
United Nations And NATO Contracts

• Follow the money!!!

• Section 1651(a) of the DBA provides as follows:

Except as herein modified the provisions of the Longshoremen's and Harbor 
Workers' Compensation Act as amended, shall apply in respect to the injury or 
death of any employee engaged in any employment –

(5) Under a contract approved and financed by the United States or any 
executive department, independent establishment, or agency thereof (including 
any corporate instrumentality of the United States), or any subcontract or 
subordinate contract with respect to such contract, where such contract is to be 
performed outside the continental United States, under the Mutual Security 
Act of 1954, as amended. . .



3.  Opportunities For Recovery Under The
War Hazards Compensation Act In
Cumulative Exposure PTSD Cases:

FECA Bulletin No. 18-03

• The evidence of exposure to war-risk hazards “need not be exact as to dates and 
times of the occurrence of the war-risk hazard(s)”

• The medical documentation need not provide details of a specific war-risk hazard 
exposure or include a lengthy analysis of causality

• It is sufficient to produce documentation that shows that the claimant “was 
employed or working at a facility, etc. at the same time that such facility was 
subjected to the occurrence of one or more war-risk hazards” during a period in 
which the carrier has submitted valid evidence of insurance coverage
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Cumulative Exposure PTSD Cases:

FECA Bulletin No. 18-03
Logical expansion of the bulletin’s application to non-PTSD cases, including –

• hearing loss that is caused by cumulative exposure to loud noises from aircraft 
and explosions

• orthopedic conditions that arise from repeated running to and jumping into 
bunkers in response to actual or perceived mortar, rocket and other attacks

• pulmonary and/or ENT issues that derive from ongoing exposure to smoke 
emanating from burning oil fields that were set ablaze by ISIS or other hostile 
forces



4.  War Hazards Compensation Act:
New Recovery Opportunities

Created By Expanded Scope of Coverage
Maureen Hagner v. World Airways, Inc.

• DFEC expanded the scope of cases covered under the WHCA to instances in which a 
DBA covered worker is injured on a military aircraft that is in operation at the time of 
the injury, regardless of whether the aircraft was then in a war zone

• It is not necessary to show that the aircraft was in a zone of hostilities – like Iraq or 
Afghanistan – in order to obtain War Hazards relief

• War Hazards relief is available when a civilian contractor sustains an injury on a 
military aircraft that is engaged in war activities, which is defined to include 
“activities relating to military operations,” even if the aircraft is not in a war zone at 
the time of the injury
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Created By Expanded Scope of Coverage
Farhad Sarwary v. Worldwide Language Services

• The claimant – a linguist – was on a firing range in a non-hostile environment when 
the discharge of a machine gun by another worker who was engaged in a training 
exercise caused the claimant to sustain a ruptured eardrum and loss of hearing

• DFEC agreed with our argument that the injury arose from a war-risk hazard under 
Section 201(b)(3) of the WHCA in that it was caused by “the discharge or explosion of 
munitions intended for use in connection with a war or armed conflict with a hostile 
force or person”

• This ruling will be used as precedent in other cases in which workers sustain weapons 
related injuries during training exercises.



5.  Challenges Presented By DFEC’s 
New Policy Regarding The

Assumption Of Responsibility To
Make Direct Future Claim Payments

• Initially, DFEC declined to directly pay compensation benefits or directly furnish 
medical benefits to claimants who resided in Iraq

• DFEC then expanded this policy to include all claimants who lived outside the United 
States, including American citizens

• In early 2019, DFEC further expanded this policy such that it now will not assume 
responsibility to directly pay compensation benefits or furnish medical benefits in any 
case, even in cases of American citizens who reside in the United States



6.  Bonus Slide:
Garelick, Then (1983) And Now
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